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QUESTIONS PRESENTED 

I 

The appellant was convicted on three counts of receiving 
stolen property of the Mayer Furniture Company of the 
value of $35.00 or upward. The appellant admitted that he 
had bought, among other items, eight, ten, and seven cjhairs, 
respectively, on three occasions from the man wh|o ad¬ 
mitted stealing them from Mayer, and who testified tljat he 
delivered them to the appellant. 

In the appellee’s opinion the questions are: 

i 

1. Whether the jury’s finding that the property) was 
stolen from the Mayer Company is supported by evidence 
that it was taken from Mayer’s warehouse to the Appel¬ 
lant’s store, that similar property was recovered 'from 
the appellant’s store and from transferees of his, and that 
the recovered property was identified by the Mayer pom- 
pany as property which had been stolen from it. 

2. Whether the jury’s finding that on each occasioji the 
property involved (seven chairs on the least occasion) 
was valued at $35.00 or upward is supported by evidence 
that, the Mayer Company paid $10.00 each for the chairs 
wholesale, and that they retailed for approximately 
$18.00 each. 

i 

3. Whether, in view of the fact that the officers arrested 
the appellant in his secondhand store and seized jwhat 
they believed to be stolen chairs on the basis of events 
that took place in the store, it was error to exclude cj'oss- 
examination as to the identity of the person who supplied 
information on which the officers went to the store. 

4. Whether appellant, who did not object to Govermjnent 
counsel’s argument to the jury at the time, or did: not 
request any action of the trial court with respect to it, jmay 
object now on appeal, some fifteen months later, or, in) any 
event, whether the argument itself requires reversal of the 
judgment of conviction. 
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counterstatement of the case 

This is ail appeal from a judgment of convictioy en¬ 
tered on a jury’s verdict that the appellant was guilty on 
three counts of receiving stolen property valued at $j35.00 
or upward. D. C. Code 22-2205. Because this was tlib ap¬ 
pellant's second conviction for this type of offensej, 1 he 
was sentenced to serve one to four years imprisonment 
on each count, the sentences to run concurrently (J.A. tLS5). 
The indictment charged that the offenses were commjitted 
in Julv, 1948. Prosecution for them was delaved when 
the Government’s witness Haitli left the jurisdiction! and 
could not he found. The case was finally brought to [trial 
in. January, 1951. The judgment was filed January 18, 
1951; the notice of appeal was filed on January Id, |951; 
and, after a series of extensions by District Court, thejcase 
was docketed in this Court on November 9, 1951. 

In brief, the operations for which McQuaid was convicted 
were as follows. At McQuaid’s behest Bud Leroy IJaith, 

an employee of the Mayer Furniture Company, delivered 

■ 

1 The earlier conviction was affirmed by this Court in McQuaid v. 

United States, -U.S. App. D.C. -, 193 F. 2d 6901, No. 

10900, decided November 20, 1951. 
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furniture which he stole from Mayer’s warehouse to Me- 
Quaid’s secondhand furniture store. At the time in question, 
Julv 1948, Maver’s was closed on Saturdays. Haith was 
pocketing' tlie warehouse key on Friday evenings, going to 
the warehouse on Saturday with a Mayer truck, loading it 
with Mayer furniture, and then delivering the furniture to 
McQuaid. McQuaid sold the furniture from his second¬ 
hand store. 


The evidence at the trial in support of the conviction 
may be summarized as follows. Haith was employed 
at the Mayer Furniture Company from March 3, 1948 
to July 28, 194S (J.A. 110). In June or July during 
that period Haith went with a fellow employee from 
Mayer’s to McQuaid’s place of business (R. 21-27). 
McQuaid asked him about the possibility of getting 
some furniture (R. 23). Haith replied that he didn’t 
know about getting it, that he “hadn’t been there long”. 
(J.A. 1). McQuaid told him, “Well, all the boys know 
me, you won’t get in no trouble, I will take care of you 
if you get me some.” (J.A. 1). Haith said if he “run 
across any” he would let McQuaid know (J.A. 1). Haith 
next saw McQuaid at Wechsler’s auction store when Haith 
was delivering a load of Maver furniture to be auctioned 
(J.A. 13-14). McQuaid inquired about a desk on the truck, 


asking Haith 


“about dumping it, carrying it by his place. 


y y 


(J.A. 1). Haith told him that it couldn’t be done because 


the furniture on the truck had been checked and a record 


made of it. (J.A. 1). McQuaid then chided Haith about his 
non-delivery, saying, “I thought you said you were going 
to get me some.” (J.A. 1). Haith replied that he hadn’t 
promised “for sure,” only that he would get it if he could 
(J.A. 1). At that time McQuaid told him “He’d buy any¬ 
thing that wasn’t nailed down” (J.A. 50), that he wasn’t 
particular about what pieces, and that he would “buy any 
kind and all kinds” (J.A. 50). 

Thereafter, on a Saturday morning - Haith and one 


2 Despite Haith’s inability to fix the three delivery dates pre¬ 
cisely. it was possible for the jury to fix them reasonably accurately 
from the circumstances, i.e., they were all on Saturdays in July, 
when Mayer’s was closed on that day, and before July 28, when 
Haith was discharged. 



Shaw went to the Sterrett Motor Company and too^ out 
one of the trucks which Mayer stored there (J. 4 . 2 ). 
They went to the Mayer warehouse (J.A. 2 ) and with a key 
which Haitli had taken from the store on Friday (J.A. 4 ) 
entered the warehouse. IJaith and Shaw loaded their 
truck with “several” chairs and two tables (J.A. 3), tak¬ 
ing them to McQuaid’s place of business, where McQuaid 
helped unload them and carry them upstairs (J.A. |3). 

McQuaid admitted that he had purchased furniture from 
Haitli on three occasions. He testified, however, thjat he 
knew Haitli only as Henry Jackson and that he had not 
seen him prior to the first occasion. McQuaid’s testijmony 
was that Haith’s first delivery was of eight chairs on May 
4 (J.A. 132). McQuaid testified that the chairs were yiar- 
tiallv wrapped (J.A. 132). 


Haitli next saw McQuaid at another auction during the 
following week (It. 29). McQuaid, after inquiring un¬ 
successfully about a dresser which Haitli had on the fruck 


(R. 29), asked when he was to get more furniture, adding 
that Haitli need not worry because he wouldn’t get in 
trouble about it. (R. 30). 


On the following Saturday Shaw and Haitli agaiji de¬ 
livered more of Mayer’s furniture to McQuaid. On; that 


occasion they took “several chairs” (R. 31) and “a cbuple 
of . . . little vanity” desks (J.A. 4). McQuaid, Sha4 and 
Haitli unloaded the furniture (J.A. 5). McQuaid’s! ver¬ 
sion of the second transaction was that on June 7 Ini had 


purchased ten chairs and two tables from Haitli (J.A. 147). 

Sometime after the second delivery Haitli walked by 
McQuaid’s store (J.A. 61). McQuaid inquired if ijlaith 
could get him a vanity or a kitchen cabinet, for which he 
had a sale (J.A. 61). Haitli told him he could not^ but 
that he could get more chairs (J.A. 61). McQuaid; told 
him, “you can bring me more chairs any time you want, 
I will take them at any time you bring them.” (J.A.j 61). 
Thereafter Haitli, on a Friday soon after the scicond 
delivery, arranged to have four extra chairs put 011 his 
truck (J.A. 63, 64). On the next day, Saturday, he jtook 
the four chairs to McQuaid (J.A. 6 ). Haitli was by him¬ 
self on that occasion (J.A. 5, 6 ). McQuaid’s version of that 
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third transaction was that on July 2,1948 he had purchased 
from Haith seven chairs, two nightstands and one table 
(J.A. 147). 

Haith testified that he had never used the name Henry 
Jackson (J.A. 22), and that he had never seen McQuaid 
make a record of any of the transactions between them 
(J.A. 7). He identified Government Exhibit No. 1 (later 
shown to have been taken from McQuaid’s store) as look¬ 
ing “like one of the chairs” he sold McQuaid (J.A. 9) and 
said that he would say “it is one of the chairs.” (J.A. 15.) 

For his part in the above scheme Haith had been in¬ 
dicted for housebreaking and larceny. He had pleaded 
guilty and at the time of McQuaid’s trial was serving a sen¬ 
tence of sixteen months to four years (R. 44) imposed on 
October 14, 1949. 

Joseph Bonaccorsy, a detective on the Metropolitan 
Police Force, testified that on September 17, 1948 he and 
police officer Weber went to McQuaid’s store, and after 
identifying themselves as police officers (J.A. 75) asked 
McQuaid about the two chairs which were in his show 
window (J.A. 75-76). At that point the jury was excluded 
when counsel for appellant said: 

Your Honor, I think there is a question about the legal¬ 
ity of the proceedings here. I don’t think they had 
any warrant, and I don’t know just how long it was 
before he was taken to a magistrate, and I think it 
may be well to develop this outside the hearing of the 
jury. (J.A. 76.) 

Out of the presence of the jury there was testimony 
from Bonaccorsy and Weber as follows. 3 They identified 

3 The court indicated that it would take judicial notice of the 
local police regulations applicable to secondhand dealers (J.A. 77). 
Those regulations require secondhand dealers to keep what is known 
as a ‘‘secondhand book.” In that book, they are required to re¬ 
cord a complete and accurate description of every article they pur¬ 
chase, the price paid for it. and the name, address and description of 
the seller. On each item purchased they must put a tag with a 
number corresponding to the entry in the secondhand book. This 
property must be kept segregated until 15 days after its purchase 
has been reported to the Police Department. The regulations fur¬ 
ther provide that the police officers may inspect the premises and 
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themselves as police officers (J.A. 82) and asked MqQuaid 
for the “secondhand” book which he was required to keep. 
McQuaul said that he had lost it and couldn’t find it| (J.A. 
77-96). When asked if he had any more chairs likei those 
in the window, McQuaid told the officers that he dfd not. 
(J.A. 77.) Those chairs answered the description of 
stolen chairs which the officers had (J.A. 87). However, 
while McQuaid and Weber were looking tlirougp. the 
premises they saw five more similar chairs, partially 
covered by other furniture, in a stairwell (J.A. 7 ^, 97). 
At first, McQuaid stated that he didn’t recall about! those 
chairs, and that they must have been put there by someone 
else, but then said he had been lying (J.A. 91). The officers 
arrested McQuaid and took the seven chairs from thq store 
(J.A. 83-84). j 

The court refused to permit McQuaid’s counsel to in¬ 
quire into the source of the information on which tjic of¬ 
ficers went to the store (J.A. 78). 

The trial court found that the police officers were law¬ 
fully in McQuaid’s place of business, that in view were 
two chairs which answered the description of the {stolen 
property (J.A. 98), that McQuaid’s explanation qf the 
property and his records was unsatisfactory, that thjc five 
chairs in the stairwell were revealed without searcbj, that 
there was a lawful arrest of the defendant and thfit the 
seven chairs were lawfully taken as an incident of that 
arrest (J.A. 99). 

Thereupon the jury was recalled and Bonaccorsjy re¬ 
peated in substance the testimony previously given put of 
the jury’s hearing. (J.A. 100 et seq.) He was then ghown 
a chair, Government Exhibit Xo. 1, and from a tag on it 
he identified it as one taken from McQuaid’s store on tlie day 
in question (J.A. 100). Bonaccorsy also testified that in 
addition to the seven stolen chairs recovered from Mc¬ 
Quaid ’s store, that the police recovered one table apd six 
chairs from a customer of McQuaid’s, a man named iLips- 

on demand must be shown the secondhand book and articles pur¬ 
chased. Interference with an inspection or failure to compljf with 
the regulations is punishable by a fine not exceeding $300.00^ See 
text of regulations at pp. 7-9, pod. 


I 
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comb, six chairs and one table from a Warren Fox, Mc- 
Quaid’s son-in-law, and six chairs and one table from ail 
address in Southeast Washington (J.A. 102-103). All 
this property was turned over to the police property-clerk 
and then, save several pieces held for evidence, to the Mayer 
Furniture Company (J.A. 103, 116). Bonaccorsy said that 
he was present when Mr. Zweigenhaft, the treasurer of 
Mayer’s, identified the furniture as similar to that stolen 
from Mayer’s. (J.A. 103.) 

Abraham Zweigenhaft, controller and secretary-treasurer 
of the Mayer Furniture Company, testified that Govern¬ 
ment Exhibit Xo. 1 was property which he had identified 
at the police department in September 1948 as being simi¬ 
lar or identical to property stolen from Mayer’s during 
the summer of 1948 (J.A. 10S-109). On cross-examination 
he admitted that lie could not say positively that the chairs 
he identified came from the Mayer Company. He did insist 
that the chair, manufactured by the Huntington Manu¬ 
facturing Company, was “the exact same type.” (J.A. 
115). 

He testified that Mayer had missed some twelve tables 
and seventy chairs (J.A. 111). He and the merchandise 
manager had identified twenty-six chairs and three tables 
at police headquarters. All the property but one chair, 
which was left for identification purposes, was returned to 
the store (J.A. 109). Zweigenhaft testified that the store 
paid $10 each for the chairs and that they retailed for 
around $17.95 (J.A. 109). He placed the value of the tables 
at around $27 each (J.A. 109). 

As indicated above, McQuaid admitted that he had bought 
furniture from Ilaitli on three occasions. When he testi¬ 
fied he was specific as to the purchases, stating that on 
the first occasion he had bought eight chairs (J.A. 132), on 
the second occasion two tables and ten chairs, which were 
similar to Government Exhibit Xo. 1 (J.A. 140), and on 
the third occasion seven oak chairs (one was dark oak 
similar to Government Exhibit Xo. 1), two night stands 
and a table (J.A. 142). He testified that he had recorded 
the transactions in his book, and a book, purportedly 
his secondhand book, was admitted into evidence. He 


denied that he had told the officers that he had lost his 
book (J.A. 144), but admitted that he refused to show it to 
the officers when they demanded to see it (J.A. 146j). He 
denied that he had received any furniture from Mjayer’s, 
knowing it to be stolen, (J.A. 155), adding (altholigh he 
had been in the District of Columbia since 1932, and was in 
the furniture business) that he “didn’t even knowf there 
was such a company.” (J.A. 155). 

Tlie jurors were specifically instructed to acquit McQuaid 
if they had a reasonable doubt as to whether the furniture 
allegedly received by McQuaid was that of the jMayer 
Furniture Company (J.A. 173). The court further in¬ 
structed the jury that in the event of a finding of guilty 
they were to return a special verdict as to the valuej of the 
articles, i.e., whether they were worth $35.00 or less oir more 
than $35.00 (J.A. 177). After the foreman announced the 
verdict of the jury (J.A. 180-181), each juror whenjpolled 
announced as to each of the three counts that the defendant 
was guilty and that the value of the property involved was 
$35.00 and upward. 

I 

APPLICABLE STATUTE AND REGULATIONS 

D. C. Code 22-2205: 

Receiving Stolen goods .—Any person who shrill re¬ 
ceive or buy anything of value which shall liavp been 
stolen or obtained by robbery, knowing the same to be 
so stolen or so obtained by robbery, with intcntjto de¬ 
fraud the owner thereof, if the thing or things received 
or bought shall be of the value of thirty-five dollars or 
upward, shall suffer imprisonment for not lesk than 
one year nor more than ten years; or if the value of 
the thing or things so received or bought be lesjs than 
thirty-five dollars, shall suffer imprisonment fjor not 
more than two years. 

Police Regulations of the District of Columbia, Article I: 

! 

Section 1. Every pawnbroker, dealer in pawn tiickets, 
junk dealer and dealer in secondhand personal! prop¬ 
erty shall keep at his place of business a book or Ibooks, 
in which shall be legibly written and numbered donsec- 
utively, in English, at the time of each loan or itrans- 
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action in the course of his business an accurate account 
of such loan or transaction * * * setting forth an accu¬ 
rate and complete description of the goods, article or 
thing pawned, purchased, or received on account of 
money loaned thereon or paid therefor, giving all num¬ 
bers, makers, monograms, trade marks and manufac¬ 
turer’s names and any other marks of identification 
appearing on same, at the time of receiving the same; 
the name, sex, color, and residence of the person pawn¬ 
ing, selling, or delivering the same; the terms and con¬ 
ditions of the loan, purchase, or receipt thereof, in¬ 
cluding the period for which any such loan may he 
made, and all other facts and circumstances respecting 
such loan purchase or receipt.. . and every junk dealer 
and dealer in second hand personal property shall also 
legibly write in English on tags to be prescribed by the 
Commissioners of the District of Columbia the date 
of, every purchase made and the name of seller, which 
tag shall be securely fastened on the property pur¬ 
chased except those books of which no record is re¬ 
quired by this article to be kept, and shall be numbered 
to correspond with the number of the description of 
said property on his book; and said property shall be 
kept separate and distinct from all other property or 
merchandise in his place of business, and shall not be 
changed in identity, or destroyed . . . until after the 
expiration of fifteen days from the time at which re¬ 
port has been made to the Major and Superintendent 
of Police of the purchase thereof, and shall not be sold 
or disposed of in any manner during that period. . . . 

Section 2. Every pawnbroker, dealer in pawn tickets, 
junk dealer, and dealer in second hand personal prop¬ 
erty shall every day, except Sunday, before the hour 
of 11 o’clock in the forenoon, deliver to the Major and 
Superintendent of Police, or his representative, on 
blank forms to be prescribed by the Commissioners of 
the District of Columbia, a legible and correct tran¬ 
script from the book or books provided for in the pre¬ 
ceding section, showing an accurate and complete de¬ 
scription of every article or thing received by him 
whether by sale or in pawn or pledge, and giving all 
numbers, marks, monograms, trade marks and manu¬ 
facturer’s names, and other marks of identification ap¬ 
pearing on the same, on the business day next preced¬ 
ing. . . . 
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Section 3. It shall be the duty of every pawnbroker, 
junk dealer, or dealer in second hand personal prop¬ 
erty, and of every person in his employ, to adnlit to 
his premises during business hours any member ojf the 
Metropolitan Police Force of the District of Colulmbia 
as aforesaid to examine any pledge or pawn bobk or 
other record on the premises, as well as the articles 
pledged, purchased, or received, and to search foij and 
take possession of any article known by him to be ljniss- 
ing or known or believed by him to have been stolen, 
without the formality of the writ of search warrant or 
any other process, which search or seizure is hereby 
authorized. 

Section 4. Any licensed pawnbroker, junk dealef, or 
dealer in second hand personal property or any agent, 
clerk, or employee of any such person who shall mojlest, 
hinder, or in any manner prevent any official lawfully 
authorized, or the Major and Superintendent of Police, 
or such member of the police force authorized there¬ 
for, from making such inspection and search of paid 
premises and taking into possession such article oi| ar¬ 
ticles known by said officer, or alleged or supposed to 
have been feloniously taken from the owner or posses¬ 
sor, or known or believed by such official to have lj)een 
stolen, as provided in Section 3 of this article, sjiall 
be liable to the penalty hereinafter provided for the 
violation of any of the provisions of these regulations. 

i 

SUMMARY OF ARGUMENT 

The jury’s finding that McQuaid was guilty on each of 
the three counts of receiving property valued at $35.00 imd 
upward stolen from the Mayer Furniture Company, is am¬ 
ply supported by the evidence. Credibility of the witness 
Haith, who was never shaken on the material portions of 
his testimony, was a question for the jury. 

There was ample evidence from which the jury could con¬ 
clude beyond a reasonable doubt that the property involved 
was that of the Mayer Furniture Company. Ilaith’s testi¬ 
mony that he delivered the Mayer furniture to McQuaid, 
the evidence that property found in McQuaid’s store and 
recovered from people to whom he had transferred it was 
identified by Mayer as property stolen from it, were all eir- 

| 

I 

| 

l 


i 
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cumstances from which the jury could conclude that the 
property involved was that of the Mayer Company. 

With respect to the claim that the jury’s verdict that 
the property involved in each transaction was of the value 
of $35.00 and upward, it would not seem necessary to go 
further than McQuaid’s own testimony as to the number 
of chairs involved, and the Mayer Company’s estimate of 
the wholesale value of them. From those figures there is 
evidence that the wholesale value of only a part of the 
property in each transaction was $80.00, $100.00 and $70.00. 

McQuaid’s present objection to counsel’s argument, first 
made fifteen months after the trial, comes too late. Coun¬ 
sel cannot now complain that the trial court failed to do 
something which it was never requested to do. In any event, 
the argument, founded on facts of record, is not the type 
which the court should notice on its own motion and then 
hold it to be cause for reversal of the judgment of conviction. 

ARGUMENT 

I 

The Jury's Finding That McQuaid Was Guilty on Each of the 

Three Counts of Receiving Property Valued at $35.00 or 

Upward, Stolen from the Mayer Furniture Company, Is 

Amply Supported hv the Evidence. 

McQuaid contends that the case should not have gone to 
the jury at all, and, alternatively, that the jury should have 
been instructed to find that the value of the property was 
less than $35.00. We submit that the case was properly 
submitted to the jury on all the issues. 

A. The Witness 11 aith. 

Appellant first argues that the jury should not have been 
allowed to choose between the conflicting stories of Haith 
and McQuaid because Haith’s testimony was “inconsistent, 
uncertain and uncorroborated.” (Brief p. 7). This is a 
continuation of the argument, rejected by the jury, that 
Haith, the “confessed thief,” was lying while McQuaid, the 
“businessman”, was stating the truth. Where the truth 
lay in the conflicting testimony of those two, we submit, 
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was purely a jury question. 4 True enough, Haith was not 
an intelligent witness (Brief p. 10), and could not in 4951, 
recall the dates on which he went to work for Mayer in jZ 948, 
or of the auction in 1948 at which he met McQuaid (Brief 
p. 8), or the number of chairs and tables he had stolen in 
1948 (Brief p. 9), or the number of pages in his statement 
to the police (Brief p. 10). Nevertheless he was never 
shaken in the pertinent parts of his testimony, i.e., McQuaid 
was an active party in the bilking of Mayer and that; Mc¬ 
Quaid knew Haith was stealing the furniture which h^ de¬ 
livered. Despite counsel’s protracted cross-examination, 5 
Haith, who freely admitted that he had stolen the property 
and was in prison for it, was never budged from his posi¬ 
tion as to McQuaid’s participation in the scheme. More¬ 
over we point out, with reference to this argument, Jthat 
the trial judge instructed the jury as follows: 

Now, as I have said, you are the sole judges of the 
credibility of the witnesses who have appeared before 
you, and you should accord to individual witnesses land 
the testimony given by them that degree of credit land 
effect which in your honest judgment you think they 
ought to have, taking into consideration, insofar as jyou 
are able so to do from the manner and appearancj? of 
the witness upon the stand, whether it be frankly land 
honestly given, the apparent intelligence or lack of- in¬ 
telligence of the witness, his opportunity and ability 
to observe the facts that transpired within his presence, 
and his capacity to remember what, at prior times, he 
has observed, his ability to express accurately and com¬ 
municate to you through the medium, of words that . 
which passed within his observation; also what, if ajnv, 
interest a witness has in the outcome of the case jmd 
whether on that account he has colored in any way the 
facts related to his testimony and again, whether or not 
there he manifested hv any particular witness any bias, 
prejudice or feeling for or against, and if so, whether 
or not that colored his testimony one way or another. 

(J.A. 167.) 

4 Curley v. United States, 81 U. S. App. D. C. 389. 160 F. 2d 229. 

5 R. 49 to R. 159, and R. 166 to R. 173. 
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The court further instructed the jury that the witness 
Haitli had 

testified as to his participation in certain criminal of¬ 
fenses. This witness has testified that he stole from 
the Mayer Company certain items of merchandise and 
that this merchandise was sold to the defendant. There¬ 
fore, by his own testimony, he is an accomplice. An ac¬ 
complice is one who knowingly and voluntarily co¬ 
operates with, aids, assists, advises or encourages an¬ 
other in the commission of a crime. Regardless of 
the degree of guilt, an accomplice is equally guilty with 
the principal. You are instructed upon this subject 
that it is tlie settled rule in this country that accom¬ 
plices in the commission of crime are competent wit¬ 
nesses and that the government has the right to use 
them as witnesses. It is the duty of the Court to ad¬ 
mit their testimony and that of the jury to consider it. 
It should he received noth caution and scrutinized with 
care. The degree of credit which should be given such 
testimony is a matter exclusively within the province 
of the jury. You may, as a matter of law, convict a 
person accused of a yrave crime upon the uncorrobo¬ 
rated testimony of an accomplice, but you should do 
so only after you have carefully and cautiously scruti¬ 
nized such testimony. (J.A. 168) 

Wherefore, we submit that the case, in respect of Haitli’s 
testimony, was properly submitted to the jury. 

B. Identity of the Property as That of the Mayer Company. 

McQuaid next argues that the case should not have been 
.submitted to the jury because of a want of proof that the 
property received by McQuaid from Haitli was that of the 
Mayer Company. In the main this stems from the testi¬ 
mony of tiie Mayer representative, Zweingenhaft, who 
said, “Xo,” on cross-examination when asked if he could 
say positively that the chairs came from Mayer’s. The 
witness had already stated that Government Exhibit Xo. 
One was the exact same type. 

We submit that the Municipal Court of Appeals correctly 
stated the law applicable to this situation in Tatum v. 
United States, D.C. Mun. App.-A.2d -, Xo. 1197, 
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May 13, 1952. Tatum had been charged with larceny :of a 
traveling clock, which had been stolen from a desk irj the 
building where he worked. It was found in his possession. 
At trial the complaining witness stated that she was ^uite 
positive the clock was hers, and that it was exactly like tiers 
in every way. On cross-examination she said ‘‘I cannot 
say it is definitely mine. All I can say is that I had a clock 
identical in every respect to this.” The Municipal Court 
of Appeals said: 

! 

We think the fact that the complaining witness c<f)uld 
not positively identify the clock as her property didi not 
prevent submission of the case to the jury. Identifica¬ 
tion of property which bears no identifying markjs is 
seldom capable of strict proof, but where the owner of 
stolen property testifies that the property found if? of 
the same make and type and exactly similar in appear¬ 
ance to his property, there is a question for the jury 
whether the property has been identified beyond a rea¬ 
sonable doubt. | 

I 

i 

We submit that the Tatum case and the cases cited therein, 
Taylor v. State, 200 Ark. 1010, 190 S.W. 2d 440; Steeli v. 
State, 46 Ga. App. 674, 168 S.E. 908, Kelly v. Comm'on- 
wealth, 1S1 Va. 576, 26 S.E. 2d 63, cert, denied, 321 U.S. 767; 
State v. Taylor, 159 Wash. 614, 294 P. 260, correctly stjate 
the law. | 

We contend that the ease was properly submitted to, and 
determined by, the jury on the following Government (Evi¬ 
dence. McQuaid and Tlaith both testified that there Ijad 
been three transfers of furniture from Tlaith to McQuajid. 
Haith was unequivocal in his testimony that the furniture 
on each of those occasions had come from the Mayer Com¬ 
pany. Seven chairs of a type missing from the Majf’er 
Company were found on McQuaid’s premises. Lipscomb, 
a customer of McQuaid’s testified that he had purchased 
similar chairs from McQuaid, that those chairs had bejcii 
taken from him, and that he had been reimbursed by .\)c- 
Quaid. (J.A. 160-161). Bonaccorsv testified that tlie chaijrs 
from McQuaid’s store, those taken from Lipscomb, and so^ie 
taken from the home of McQuaid’s son-in-law, Fox, had been 
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turned over to Mayer after being identified by the Mayer 
Company as property missing by it. (J.A. 102-103) We sub¬ 
mit that Haith’s testimony that he had stolen the furniture 
from Mayer and delivered it to McQuaid, and all the other 
circumstances of this case formed a sound foundation for 
the determination of the jury that the furniture involved 
was that of the Mayer Company. 

C. The Finding that the Value of the Property Was 
$35.00 or Greater. 

McQuaid also contends that the jury’s verdict that on 
each of the three occasions he had received property of the 
value of $35.00 and upward is without evidence to support 
it. While we believe that the jury’s verdict as to each of 
the three counts is supported by the evidence, we point out 
that the judgment is that the sentence on each count is to 
run concurrently with the sentences on the other counts. 
Accordingly, the judgment must be sustained if the evidence 
is sufficient as to any one count. Ilirabayashi v. United 
States , 320 U.S. 81. Conversely, the judgment should not 
be reversed unless there is not evidence to support even a 
single count. 

However, by McQuaid’s own testimony there is evidence 
that lie purchased from Haitli eight chairs on one occasion, 
ten chairs on another occasion and seven chairs on still an¬ 
other. Abraham Zweigenliaft, the Mayer representative, 
testified that Mayer Company paid $10.00 each for the 
chairs and that they retailed for $17.95. Using the Mayer 
figure as to the icholesale value of the chairs ($10.00) and 
the appellant’s own testimony for the number of chairs, 
the jury could compute the wholesale value of the chairs 
on the three occasions at $S0.00, $100.00 and $70.00, respec¬ 
tively. Those figures alone, which do not take into account 
the tables valued at $27.00 each, amply justify the jury’s 
verdict that the value of the property on each occasion 
was $35.00 or upward. 
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The Arrest of McQuaid and the Seizure of the Stolen Chairs 
Were Based on What Transpired Within the Officers’ pres¬ 
ence in McQuaid’s Secondhand Furniture Store. The Iden¬ 
tity of the Person Who Prompted the Officers’ Visit to the 
Store Was Immaterial. 

McQuaid’s next argument is that he was prejudiced! by 
the trial court’s refusal to allow him to probe into the 
source of the information on which Officers Bonaccorsy find 
Weber went to his store. This is said to be on the theory 
that he was entitled to cross-examine the officers and their 
soui'ce of information as to whether the information cjon- 
stituted “probable cause justifying the search of [ap¬ 
pellant’s premises without a search warrant.’’ How¬ 
ever, we point out that this was not the usual search of a 
dwelling incident to a “probable cause arrest” of one 
found therein. In our view of the case it was immaterial 
who furnished the lead on which the officers went to llc- 
Quaid’s store. This arrest of McQuaid and the seizure 
of the stolen chairs were based on what transpired before 
the officers on premises where they had a right to be. Why 
they happened to be there was of no moment. Scheri v. 
United States, 305 U.S. 251. In the Seller case federal [of¬ 
ficers had received “confidential information” about the 
transportation of whiskey. From this lead they watcljed 
and heard the operation in progress, then arrested Seller 
and seized the car and the liquor. Seeking to suppress that 
evidence, Seller’s “counsel undertook to question the ar¬ 
resting officers relative to the source of the information 
which led them to observe petitioner’s action.” c The coijrt 
said, in an opinion which we believe is decisive here: 

In the circumstances the source of the information 
which caused him to be observed was unimportant [to 
petitioner’s defense. The legality of the officers’ action 
does not depend upon the credibility of something tolld 
but upon what they saw and heard—what took plaice 
in their presence. Justification is not sought because 


e 305 U. S. 251, 254. 
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of honest belief based upon credible information as in 
United States v. Blich, 45 F. 2d 627. 

Moreover, as often pointed out, public policy for¬ 
bids disclosure of an informer’s identity unless essen¬ 
tial to the defense, as, for example, where this turns 
upon an officer’s good faith. Segurola v. United States, 
16 F. 2d 563, 565; Shore v. United States, 60 App. D.C. 
137; 49 F. 2d 519, 522; Mclnes v. United States, 62 
F. 2d ISO. 7 

Here, as in the Seller case, the arrest was not based upon 
probable cause supplied by an informer. The officers, who 
were looking for particular stolen furniture, went into 
McQuaid’s store, which was open to the public. In view 
of what happened thereafter, their original reason for be¬ 
lieving that it was appellant who had the stolen furniture 
was immaterial. 

McQuaid was engaged in a business that is universally 
subject to stringent regulation. 8 9 Under the District of 
Columbia regulations he was required to keep a second¬ 
hand book, to tag purchased articles and keep them for 
fifteen days after reporting their purchase to the police, 
and to permit inspection of the book and the articles by 
members of the police force/’ 

The officers went into the store and there saw articles 
of the description they had been seeking. McQuaid stated 
they were the only articles of that type he had. However, 
when the officers looked down a stairwell they saw five 
more chairs of the same type. McQuaid first stated that 
he didn’t recall about the five chairs and that they must 
have been put there by someone else. Then he said that 
lie had not been telling the truth at first, but that he was 

7 305 U. S. 251. 254. 

s “Dealers in secondhand articles, and particularly junk, dealers, 
are constantly receiving stolen goods, either innocently or other¬ 
wise. Also, they arc very apt to gather together a mass of inflam¬ 
mable matter in combustible buildings, and frequently have in their 
possession clothing and other articles infected with disease. For 
these and other reasons they are subject to rigid control and regu¬ 
lation, under the police power of the state. 47 Am. Jur. 554, Second¬ 
hand Dealers §3. 

9 See n. 3, supra, and the regulations at p. 7. 



17 


when he said the seven chairs were all that he had. More¬ 
over, McQuaid admitted that he had refused to show [the 
officers his book, an offense in itself. Under the circum¬ 
stances we submit that the officers were entitled to arirest 
McQuaid then and there, and to seize the chairs, the pos¬ 
session of which lie was unable to explain satisfactorily' or 
the recorded history of which he was unable or unwilling 
to divulge. In these circumstances, just as in the Dermis 
case, “law enforcement is not so impotent as to require 
officers, who have a right to inspect a business, to stjjnd 
mute when such clear evidence of criminal activity is knokvn 
to them.” Davis v. United States, 328 U.S. 582, 593. Tfhe 
officers’ action, based on what they saw and heard in the 
store itself, was neither “unreasonable nor oppressive” 
Scher v. United States, supra. What prompted the officers 
originally to go to McQuaid’s store, consequently, was i|m- 
material and denial of cross-examination as to their in¬ 
formant obviously was not error. 

Ill ' i 

i 

The Present Objection to Counsel’s Argument to the Ju^y, 
First Made Fifteen Months After the Trial, Comes Too Late. 
In Any Event, the Argument Based on Facts of Record, D<^es 
Not Call for Reversal of the Judgment of Conviction. 

McQuaid’s remaining contention is that Government 
counsel (1) “appealed to class distinction and denominated 
appellant as a rich individual able to employ shrewd coun¬ 
sel” (Brief, p. 5) and (2) “used inflammatory language 
alluding to the alleged wealth and power of appellant!” 
(Brief page 21). What Government counsel actually said 
was as follows: 

Let’s run down some of these dates: On September l|7, 
which is the date stolen property was recovered iff 
defendant’s shop, and defendant was arrested. On 
the very next day, September 18, this man who has the 
money and the lawyers and the intelligence and tile 
shrewdness, he is out on bond. What happens to po<Jr 
Haith? He lies over there in jail, a forgotten man, 
until Mr. Laughlin suggests he get out on bond. (J.A. 
163). 

I 

! 

i 
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That argument, despite the contrary claim (Brief p. 22), 
was founded on facts of record. 10 We do not believe it 
necessary to demonstrate the propriety of the argument, 
for in our view McQuaid is barred from his present com¬ 
plaint by the rule that he cannot complain now that the 
trial court failed to do something which it was never asked 
to do. United States v. Socony Vacuum Oil Company, 310 
U.S. 150; Lorenz v. United States, 24 App. D.C. 337 cert, 
denied 196 U.S. 640. In the Socony Vacuum case, the court 
commented that some of the remarks of counsel were im¬ 
proper appeals to class prejudice (hardly the case here). 
Nevertheless, the court said that counsel “for the defense 
cannot as a rule remain silent, interpose no objections, and 
after a verdict has been returned seize for the first time 
on the point that the comments to the jury were improper 
and prejudicial.” 310 U.S. at 238, 239. In the case at bar, 
although McQuaid was represented by two counsel, neither 
thought that the statement, now said to be so “plainly in¬ 
flammatory” and an apparent appeal “to class prejudice,” 
called for any objection on their part or action by the trial 
judge. They said nothing at the time, or at the close of 
counsel’s argument, did not request an instruction on the 
subject, nor did they object when an instruction was not 
given. Xot even when they filed a motion for a new trial 
was the subject raised. The present claim appeared for 
the first time when the brief was filed in this Court some 
fifteen months after the trial. We submit that this belated 
objection should be overruled for those reasons alone. 


10 McQuaid was out on bond on the 18th of September (R. 450), 
while Haith was in jail until Mr. Laughlin’s visit to the jail (J. A. 
8). Haith. when he came to trial and pleaded guilty, had a lawyer 
appointed by the court, (J.A. 42.) McQuaid at the time he was 
arrested called Mr. Miller (R. 451) and was met at the precinct sta¬ 
tion by Mr. McMenamin (R. 451). Thereafter, on a date McQuaid 
could learn by referring to his check-book, he retained Mr. Laughlin 
(R. 452). The court, on Mr. Laughlin’s objection, ordered Mc- 
Quaid’s check-book reference stricken (R. 452). Nevertheless the 
fact remained that McQuaid had retained three lawyers, and had 
been at liberty so far as this offense was concerned. Certainly, the 
jury was aware that, at least when compared to Haith, McQuaid 
was shrewd and intelligent. 
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True enough, “appellate courts ‘in the public interest, 
may, of their own motion, notice errors to which no excep¬ 
tion has been taken, if the errors are obvious, or if tlUy 
otherwise seriously effect the fairness, integrity or public 
reputation of judicial proceedings.’ ” ai Certainly the 
statement complained of is nowhere near that category, 
and even to the most critical eve could be classed as noth- 
ing other than one of those “minor aberrations in a pro¬ 
longed trial and not cumulative evidence of a proceeding 
dominated by passion and prejudice.” 12 

CONCLUSION 

Wherefore, we respectfully submit that the judgment jof 
conviction should be affirmed. ! 

Charles M. Irelan, 

7 | 
United States Attorney j 

William S. McKinley, 
Joseph M. Howard, 

William E. Kirk, Jr., 
Assistant United States Attorneys .| 
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11 United States v. Socony Vacuum Oil, 310 U. S. 150, 239. 

12 Id., at 240. 
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